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THEORY  OF  THE  CORPORATION 


Topic  Outline 


I .  MARKETS 

A.  The  Theory  of  Tender  Offers  (1/13) 

B.  Competition  among  Jurisdictions  (1/14) 

C.  The  Efficient  Capital  Markets  Hypothesis  (1/15) 


II.  CONTRACTS 

A.  Apparent  Actual  Consent:  The  Examples  of  Dual  Class 

Common  and  Waivers  of  Derivative  Suits  (1/20) 

B.  Hypothetical  Contracts:  The  Insider  Trading 

Debate  (1/21) 

C.  Fiduciary  Duties:  From  Hypothetical  Contracts  or 

Judge-Made  Tradition?  (1/22) 

III.  CULTURE 

A.  Why  the  Firm:  Sociological  Perspectives  (1/27) 

B.  Slack  Below  the  Top?  Perspectives  on  the  Worker's 

Situation  (1/28) 

C.  The  System  over  Time:  Evolutionary  Stories  about 

Capitalist  Organizations  (1/29) 


THEORY  OF  THE  CORPORATION 


Reading  List 


I.  MARKETS 

A.  The  Theory  of  Tender  Offers  (Wed.,  Jan.  13) 

Robert  Clark,  Corporate  Law  (1986),  at  533-46,  571-77,  588-92. 

Review  of  standard  theories. 

Reinier  Kraakman,  "Taking  Discounts  Seriously,"  forthcoming  in 
Columbia  Law  Review  (1988) ,  excerpts.  An  alternative  view, 
or  a  restatement? 

B.  Competition  among  Jurisdictions  (-Thurs.,  Jan.  14) 

Roberta  Romano,  "The  State  Competition  Debate  in  Corporate  Law," 
8  Cardozo  Law  Review  709  (1987)  at  709-40,  752-57.  Is  this 

competition  good  or  bad? 

C.  The  Efficient  Capital  Markets  Hypothesis 

(Fri. ,  Jan. 15) 

Jeffrey  Gordon  &  Lewis  Kornhauser,  "Efficient  Markets,  Costly 
Information  and  Securities  Research,"  60  New  York  University 
Law  Review  761  (1985) ,  excerpts.  Takes  bites  out  of  the 

supposed  sacred  cow. 

Robert  Shiller,  "Fashions,  Fads  and  Bubbles  in  Financial 

Markets,"  paper  prepared  for  1985  Columbia  Law  School 
Conference  on  Takeovers  (conference  papers  forthcoming  soon 
in  book  form) .  An  informal  statement  of  his  views. 

Douglas  Pearce,  "Challenges  to  the  Concept  of  Stock  Market 
Efficiency,"  Federal  Reserve  Bank  of  Kansas  City  Economic 
Review  (Sept. /Oct.  1987),  at  16-33.  A  specimen  of  the 
growing  anti-Shiller  literature. 


II.  CONTRACTS 

A.  Apparent  Actual  Consent;  The  Examples  of  Dual 

Class  Common  and  Waivers  of  Derivative  Suits 

(Wed. ,  Jan. 20) 

Ronald  Gilson,  "Evaluating  Dual  Class  Common  Stock:  The 

Relevance  of  Substitutes,"  73  Virginia  Law  Review  807-44 
(1987) .  Approach  and  recommendations  that  seem  to  have 
influenced  the  SEC. 
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Note  on  Updated  SEC  Staff  Study,  in  19  BNA  Securities  Regulation 
&  Law  Reports  1087  (7/24/87).  Puts  more  spin  on  Gilson's 

description  of  the  empirical  situation. 

Daniel  Fischel  &  Michael  Bradley,  "The  Role  of  Liability  Rules 
and  the  Derivative  Suit  in  Corporate  Law:  A  Theoretical  and 
Empirical  Analysis,"  71  Cornell  Law  Review  261  (1986), 

excerpts.  Best  brief  against  derivative  suits  you're  likely 
to  find:  is  it  convincing? 

John  Coffee,  "Theories  of  the  Corporation  and  the  Problem  of 
Remedies:  What  Role  for  Private  Ordering?"  paper  prepared 

for  Pomerantz  Lecture,  forthcoming  (under  new  title,  "No 
Exit?")  in  Brooklyn  Law  Review  (1987) ,  excerpts.  A  middle- 
of-the-road  response  to  critics  like  Fischel  and  Bradley: 
limited  opting  out. 


B.  Hypothetical  Contracts:  The  Insider  Trading 

Debate  (Thurs.,  Jan.  21) 

William  Carney,  "Signalling  and  Causation  in  Insider  Trading,"  36 
Catholic  University  Law  Review  863  (1987) ,  excerpts.  Finds 
no  or  little  harm  from  the  practice. 

James  Cox,  "Insider  Trading  and  Contracting:  A  Critical  Response 
to  the  'Chicago  School,"'  1986  Duke  Law  Journal  628, 
excerpts.  Another  view. 

Optional  reading  (not  in  materials) :  Robert  Clark,  Corporate  Law 
(1986) ,  at  265-80. 


C.  Fiduciary  Duties:  From  Hypothetical  Contracts  or 

Judge-Made  Tradition?  (Fri.,  Jan.  22) 

Frank  Easterbrook  &  Daniel  Fischel,  "Corporate  Control 
Transactions,"  91  Yale  Law  Journal  698  (1982),  excerpts. 
Takes  the  contractual istic  approach  to  its  limit. 

Robert  Clark,  "Agency  Costs  versus  Fiduciary  Duties,"  in  John  W. 
Pratt  &  Richard  J.  Zec]thauser,  eds..  Principals  and  Agents: 
The  Strucutre  of  Business  (1985),  at  55-79.  Suggests  the 
fiduciary  concept  reflects  wisdom  too. 

Cass  Sunstein,  "Legal  Interferences  with  Private  Preferences,"  53 
University  of  Chicago  Law  Review  1129  (1986) ,  excerpts. 
Consider  possible  applications  of  this  analysis  in  corporate 
law. 
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III.  CULTURE 

A.  Why  the  Firm:  Sociological  Perspectives 

(Wed. ,  Jan.  21) 

Max  Weber,  The  Theory  of  Social  and  Economic  Organization  (Trans. 
A.M.  Henderson  &  T.  Parsons  1947) ,  at  329-41.  The  classic 
description  of  "bureaucracy." 

Herbert  Simon,  Administrative  Behavior  (3d  ed.  1976) ,  chap.  V. 
Salvation  from  limited  reason. 

James  March  &  Johan  Olsen,  Ambiguity  and  Choice  in 

Organizations  (2d  ed.  1979),  at  10-37.  Reason  as 

rationalization:  the  garbage  can  theory. 

Robert  Clark,  "Why  Hierarchies  Exist,"  ms  (-1984)  (original,  uncut 
version  of  Appendix  A  to  author's  Corporate  Law) .  An 

information-processing  approach. 

B.  Slack  Below  the  Top?  Perspectives  on  the  Worker's 

Situation  (Thurs.,  Jan.  28) 

Karl  Marx,  Capital  (trans.  Eden  &  Cedar  Paul;  Everyman  ed. 
(1957)),  vol.  I,  chap.  12,  at  353-56,  380-86,  and  chap.  13, 
at  391,  400-03,  418-56.  Oh,  the  difference  that  technology 
makes  1 

Charles  Perrow,  Complex  Organizations  (3d  ed.  1986),  chap.  3,  at 
79-110.  Let's  make  them  more  human?  With  what  results? 

Harvey  Leibenstein,  "Japanese  and  Western  Management  Systems: 
The  Contrasts,"  in  Inside  the  Firm:  The  Inefficiencies  of 
Hierarchy  (1987),  at  199-219.  What  would  Perrow  say  about 
this? 


C.  The  System  over  Time:  Evolutionary  Stories  about 

Capitalist  Organizations  (Fri.,  Jan.  29) 

Henry  Mintzberg,  The  Structuring  of  Organizations  (1979) ,  at 
241-48.  Four  stages  of  structural  development. 

Robert  Clark,  "The  Four  Stages  of  Capitalism,"  94  Harvard  Law 
Review  561  (1981)  ,  at  561-75.  Neither  Marx  nor  Weber  saw 

that  the  later  three  were  coming. 

Joseph  Schumpeter,  Capitalism,  Socialism,  and  Democracy  (1941) , 
excerpts.  Why  capitalism  won't  survive. 

Albert  Hirschman,  "Rival  Interpretations  of  Market  Society: 
Civilizing,  Destructive,  or  Feeble?"  20  Journal  of  Economic 
Literature  1463-84  (December  1982) .  Putting  the  stories  in 
context:  it  makes  you  humble. 
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